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REGAINING THE WONDERFUL LIFE OF 
HOMEOWNERSHIP POST-FORECLOSURE

DEFENDING HOMEOWNERS FROM EVICTION AFTER 
FORECLOSURE BY ATTACKING THE OWNERSHIP RIGHTS 

OF THE FORECLOSING ENTITY

Meg Rehrauer*

“But he did help a few people get out of your slums, 
Mr. Potter.  And what’s wrong with that?  Why...  Here, 
you’re all businessmen here.  Doesn’t it make them better 
citizens?  Doesn’t it make them better customers?  You... 
you said... What’d you say just a minute ago?...  Th ey had 
to wait and save their money before they even ought to 
think of a decent home.  Wait!  Wait for what?  Until their 
children grow up and leave them?  Until they’re so old 
and broken-down that they...  Do you know how long it 
takes a working man to save fi ve thousand dollars?  Just 
remember this, Mr. Potter, that this rabble you’re talking 
about... they do most of the working and paying and 
living and dying in this community.  Well, is it too much 
to have them work and pay and live and die in a couple 
of decent rooms and a bath?  Anyway, my father didn’t 
think so.  People were human beings to him, but to you, 
a warped, frustrated old man, they’re cattle.”

Jimmy Stewart as George Bailey, It’s a Wonderful Life 
(Liberty Films (II) 1946)

I.  Overview

In It’s a Wonderful Life, George Bailey, a local businessman and 
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hero, supported the community by off ering townsfolk aff ordable loans 
from his Bedford Building and Loan.  As Steven M. Cohen, the Counselor 
and Chief of Staff  at the Offi  ce of the New York State Attorney General, 
explains:  

Th ere’s that great scene where there’s the run on the 
bank…and the Jimmy Stewart character explains, “Your 
money isn’t with me.  It’s not here behind the counter.  
It’s in Harvey’s home.  Th at’s where your money is.  And 
Harvey’s money is in Gretchen’s home.”  Th at model 
ceased to exist.  I don’t know when it ceased to exist, but 
at some point it did.2

As Mr. Cohen aptly described, the originating lender, or originator, 
in the modern mortgage business will likely not hold mortgages for the 
life of the loan.  Today, originators commonly sell mortgages, especially 
at-risk mortgages, to other institutions as part of a securitization process.3  
When securitized, the individual mortgages are pooled together and 
off ered as an investment security.4  Mortgage companies benefi t from 
recouping their investments and eliminating the risk of non-payment, 
while investors benefi t from the mortgage companies’ reduced transaction 
costs due to economies of scale and reduced initial capital requirements.5  
To illustrate, Investor Ian has $5,000 that he wants to invest in residential 
mortgages.  Ian does not have enough capital to off er a full mortgage 
directly to Borrower Betty, and it will likely be cost prohibitive for Betty 
to seek many smaller loans.  Th erefore, Betty seeks out Originator Owen, 
a lender who will loan Betty all of the necessary funds, and Betty enter 
into a mortgage transaction with Owen.  Owen, however, does not want 
to wait to recoup his investment and also does not want to bear the risk of 
Betty’s non-payment.  Th erefore, after the transaction with Betty closes, 

2  Steven M. Cohen, Counselor and Chief of Staff  at the Offi  ce of the New York 

State Attorney General,  Panel Discussion: Th e Subprime Mortgage Meltdown 

and the Global Financial Crisis, Address Before Th e Eighth Annual Albert A. 

Destefano Lecture on Corporate, Securities, and Financial Law (Apr. 15, 2008), 

in 14 Fordham J. Corp. & Fin. L. 1, 20 (2008).

3 See Christopher L. Peterson, Predatory Structured Finance, 28 Cardozo L. Rev. 

2185, 2186-87 (2007).

4 Id. at 2188.

5 Id. 
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Owen assigns Betty’s loan to Securitizer Steve who will issue mortgage-
backed securities.  Ian can purchase these securities, satisfying his desire 
to participate in residential mortgages, and Owen can eliminate his risk 
of loss, while recouping his investment quickly.  With this mutually 
benefi cial relationship in place, many originators became “assignment 
production companies.”6  Accordingly, in many foreclosure cases, the 
foreclosing entity is not the originator.

In Massachusetts, the originator or subsequent mortgagee 
may rightfully assign a mortgage to a third party without informing 
the borrower.7, 8  In many situations, the borrower continues to make 
payments to the same servicing lender, or servicer, and thus remains 
blissfully unaware of the transfer of ownership.9  Th erefore, the borrower 
is often surprised by foreclosure notices from an unknown lender or a 
party called Mortgage Electronic Registration Systems (“MERS”).  Over 
half of residential mortgages in the United States, list MERS as nominee 
and mortgagee of record.10  When MERS is listed as the nominee on the 
mortgage, MERS can continue to act as mortgagee of record through 
subsequent assignments.11  Although the lender was fully aware of 
the involvement of MERS, the borrower often is unaware of MERS’s 
involvement in the mortgage until she defaults or the lender is moving 
for foreclosure because the language designating MERS as nominee is 
usually buried in legalese.  Due to a lack of familiarity with MERS or an 
assignee, a notice from unknown party can surprise the borrower.  Th is 
surprise, coupled with the emotional distress from foreclosure and the 
prospect of homelessness, leads to confusion regarding the next step.12  

6 Id.

7 See In re Hayes, 393 B.R. 259, 267 (Bankr. D. Mass. 2008).  

8 Th e Helping Families Save Th eir Home Act of 2009 called for the amendment 

of the Truth in Lending Act so that homeowners must be notifi ed of a change 

in mortgage ownership within 30 days of the transfer.  See Helping Families 

Save Th eir Homes Act, Pub. L. No. 111-22, 132 Stat. 1632 (2009) (codifi ed at 

15 U.S.C.S. § 1641(g)(1) (2009)).  Th erefore, this issue may be mitigated in 

the future, but remains problematic for many current clients.

9 See In re Schwartz, 366 B.R. 265, 266 (Bankr. D. Mass. 2007).

10 See Peterson, supra note 3, at 2212.

11 MERS, About Us, http://www.mersinc.org/about/index.aspx (last visited Sept. 

29, 2009).

12 See generally Robert J. Shiller, Th e Scars of Losing a Home, N.Y. Times, May 18, 

2008, available at http://www.nytimes.com/2008/05/18/business/18view 
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Confusion can lead to inaction or ineff ective action, which ultimately 
leads to foreclosure, as Massachusetts does not require a judicial process 
for mortgage foreclosure.  

Th e process of foreclosure in Massachusetts, as opposed to a 
judicial process, formally begins with a ninety day notice to cure letter 
that describes the nature of the default and the date by which the default 
should be cured.13  Th is notice to cure letter may come from the servicer, 
an originator or assignee mortgagee, or MERS.  In order to cure the 
default, the borrower usually must pay the unpaid principal and interest, 
a per-diem interest charge, and applicable late fees.14  Th e borrower does 
not need to pay the accelerated balance on the mortgage, fees relating to 
the exercise of a right to cure or attorney fees.15  Despite the limitations 
on what the mortgagee can require in order for the borrower to cure 
the default, the borrower may not have suffi  cient funds to cure several 
months of mortgage payments, along with applicable late fees and 
interest.  Assuming an inability to cure the default, the foreclosure process 
continues.  

After the ninety day notice to cure has expired, the lender must 
give twenty-one days notice before foreclosure.16  Th e foreclosing entity 
must publish this foreclosure notice in the local newspapers once per week 
after giving the twenty-one days notice, resulting in three publications.17  
After these publications, the foreclosing entity has the authority to act 
under a power of sale and can sell the mortgaged property at a public 
auction held on or near the premises.18, 19  Any person who purchases the 
property, including a foreclosing entity that sells the property to itself, can 
move to evict the former homeowner from the newly acquired property.  

When receiving the multiple notices from an unknown lender or 

html.

13 See Mass. Gen. Laws ch. 244, § 35A(a) (Supp. 2009).

14 Id. § 35A(d). 

15 See id. § 35A(d). 

16 Id. § 17B.

17 Id. § 14.

18 See id.

19 Th e process described in this comment is foreclosure by sale and entry.  In 

Massachusetts, there are three foreclosure processes allowed by statute: sale, 

entry, or action.  See Francis J. Nolan, Massachusetts Foreclosures 

 § 3.1.1 (MCLE 2003).  Foreclosure by sale and entry is the most common form 

of foreclosure in Massachusetts, and foreclosure by action is rarely used.  See id.
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MERS, the borrower is often unsure of what she should do next: Who 
should I negotiate with?  What do I do without being able to aff ord a 
lawyer?  How can I come up with enough money to cure a default?  While 
the borrower contemplates these questions, the lender may foreclose on the 
property and move to evict the former homeowner.  Since Massachusetts 
is a non-judicial foreclosure state, the borrower will not necessarily have 
her day in court to defend against the foreclosure.20, 21  

In some cases it can take several years to complete the foreclosure 
process, from the fi rst ninety day notice to the foreclosure sale.22  From the 
borrower’s perspective, the lender’s threats of foreclosure loom harmlessly 
on the horizon until the borrower is served an eviction notice.  When 
the foreclosure process lags for months, the homeowners may begin to 
believe that someone or something has intervened, that the lender forgot 
about the foreclosure, or that the lender has decided to give them a break.  
Unfortunately, the lender will eventually foreclose on the mortgage and 
move for eviction.  

At this point, the homeowners may seek legal counsel, at a 
time generally considered too late.  It is not, however, too late for some 
homeowners, because a process that is confusing and complicated for 
borrowers is equally complicated for lenders.  When challenged, some 
lenders have been unable to show an unblemished ownership interest.23  
Without an unblemished ownership interest in the mortgage prior 
to foreclosure, the foreclosing entity may not have a clear title to the 
underlying property.24  Th erefore, when a homeowner faces eviction after 

20 See ch. 244, § 1.

21 Th e entity must comply with the Service Members Civil Relief Act and fi le a 

complaint in land court to ensure that the borrower is not on active military 

duty.  See Francis J. Nolan, Massachusetts Foreclosures § 3.2 (MCLE 

2003).  Th is does not operate as a full hearing.  Rather, it merely provides notice 

to those on active military duty that a foreclosure is imminent.  Id.  

22 See generally Peter S. Goodman, Homeowner and Investors May Lose, but the 

Bank Wins, N.Y. Times, July 30, 2009, at A1, available at http://www.nytimes.

com/2009/07/30/business/30serviceside.html?ref=business.

23 See generally In re Hayes, 393 B.R. 259 (D. Mass. 2008); see also In re Schwartz, 

366 B.R. 265, 269 (D. Mass. 2007).

24 See generally U.S. Bank National Assoc. v. Ibanez, Nos. 08 MISC 384283, 08 

MISC 386755, 2009 WL 3297551 (Mass. Land Ct. Oct. 14, 2009) (refusing 

to “remove a cloud from the title” pursuant to Mass. Gen. Laws ch. 240,  § 6 

on several homes purchased after foreclosure due to defects in assignment of 
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foreclosure, it is important to ensure that the foreclosing entity properly 
owned the mortgage prior to foreclosure.  If the entity does not own the 
mortgage prior to foreclosure, the homeowner may be able to overturn 
the foreclosure and ultimately remain in her home.

What colloquially is thought of as a mortgage is comprised of two 
separate legal documents – the note and the mortgage.  Th e note evidences 
the debt agreed upon determined from the mortgage transaction.  Th is 
note grants the mortgagee the right to collect payment.  Th e note is a 
negotiable instrument that is typically not recorded on the registry of 
deeds.  On the other hand, the mortgage evidences the security interest 
arising from the mortgage transaction.  Th is mortgage typically grants the 
mortgagee the right to foreclose and must be recorded with the registry 
of deeds.  Th erefore, the right to foreclose arises from the contractual 
language in the mortgage.25  Despite the fact that the mortgage grants the 
right to foreclose, the entity must own both the mortgage and the note 
in order to do so.26  Th erefore, an assignee must have a valid assignment 
of mortgage with an indorsement of note in order to assert an ownership 
interest and have the authority to foreclose.27  In Massachusetts, the 
distinction between the mortgage and the note is important because 
requirements for assigning the mortgage are dictated by property law 
principles, while the requirements for transferring the note are dictated 
by Uniform Commercial Code (“UCC”) principles.28

Accordingly the originator must fulfi ll certain requirements 
in order to properly assign the mortgage and indorse the note.  First, 
the Statute of Frauds dictates that contracts relating to land, including 

mortgage).

25 See Ibanez, 2009 WL 3297551 at *10.

26 See Kluge v. Fugazy, 536 N.Y.S.2d 92, 93 (N.Y. App. Div. 1988) (fi nding that 

“absent transfer of the debt, the assignment of the mortgage is a nullity”); see 

also Robert L. Marzelli & Elizabeth S. Marzelli, Massachusetts Real 

Estate 2d § 5.1 (Lexis 2003) (stating that “[p]rior to instituting foreclosure 

proceedings it is wise to examine the note and the mortgage”).

27 See In re Nosek, 386 B.R. 374, 380 (Bankr. D. Mass. 2008) (citing In re 

Schwartz, 366 B.R. 265, 270 (Bankr. D. Mass. 2007)), aff ’d in part and vacated 

in part, 406 B.R. 434 (D. Mass. 2009); see also Ibanez, 2009 WL 3297551 at 

*11.

28 See generally Ibanez, 2009 WL 3297551 (refusing to recognize an assignment 

“in blank” as a valid assignment, despite the fact that an indorsement in blank 

is a valid method to transfer a note).
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assignments of mortgage, must be in writing.29  Moreover, when challenged, 
the foreclosing entity must produce a properly indorsed note to assert 
ownership of the mortgage.30  In practice, however, the foreclosing entity 
may not be able to produce suffi  cient evidence of its ownership of the 
mortgage.31  Th us, an eff ective consumer law practitioner should carefully 
evaluate the documentation produced by the lender to determine if the 
lender fulfi lled the requirements for a valid transfer of ownership.

Finally, consumer law practitioners may challenge the foreclosing 
entities’ ownership at any stage of the foreclosure, but in post-foreclosure 
pre-eviction cases, it is often attractive to challenge ownership in order 
to invalidate the prior foreclosure.  Th is strategy is attractive in post-
foreclosure cases because it is likely too late to raise other objections that 
could be properly raised during the foreclosure proceedings.  It may seem 
nonsensical to invalidate a foreclosure when the borrower was verifi ably 
in default and the lender may simply initiate new proceedings, taking 
more care to closely follow the law and foreclose on the mortgage.32  
Invalidating the foreclosure, however, may be the fi rst step to attacking 
the mortgage terms for violations of state consumer protection, Truth 
in Lending Act violations, or discriminatory lending.33  A successful 
invalidation of foreclosure may also open negotiations with the lender, 
or give the borrower more time to fi nd another living accommodation.

Th is comment has three parts.  Part I briefl y describes the elements 
of eff ective assignments of mortgages and indorsements of notes.  Part II 
illustrates the challenges that can be raised based on ineff ective assignments 
of mortgage or indorsement of notes by highlighting objections to MERS 
as assignor.  Part III details theories designed to challenge entities who 
wrongfully assert ownership in a post-foreclosure, pre-eviction case.  

29 See Mass. Gen. Laws ch. 259, § 1 (2004); see also Adams v. Parker, 78 Mass. 

(12 Gray) 53 (1858).

30 See Kluge, 536 N.Y.S.2d at 93.

31 See, e.g., In re Schwartz, 366 B.R. 265 (Bankr. D. Mass. 2007); In re Hayes, 393 

B.R. 259 (Bankr. D. Mass. 2008); In re Maisel, 378 B.R. 19 (Bankr. D. Mass. 

2007).  

32 But see Ibanez 2009 WL 3297551 at *12 (“Th e issues … are not merely 

problems with paperwork or a matter of dotting i’s and crossing t’s.  Instead 

they lie at the heart of the protections given to homeowners and borrowers by 

the Massachusetts legislature.”).

33 See Sandler v. Silk, 198 N.E. 749, 751-52 (Mass. 1935).
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I. Legal Requirements for Assignments of Mortgages 
and Indorsement of Notes

Massachusetts imposes two diff erent sets of requirements 
on mortgagees when transferring a mortgage interest – one for the 
assignment of the mortgage and another for the indorsement of the 
note.  Th e mortgagee must follow the basic common law principles of 
contracts when assigning the mortgage.  Meanwhile, the mortgagee must 
follow the indorsement rules imposed by the UCC in order to transfer 
the note.  Th ese requirements apply to all mortgages related to land 
located in Massachusetts.  In addition to state law requirements, other 
requirements may arise when the mortgage is purportedly assigned to 
a Real Estate Mortgage Investment Conduit (“REMIC”) trust as a part 
of the securitization process.  If a foreclosing entity is a REMIC trust, 
then the assignment of mortgage must comply with the REMIC rules, 
promulgated by the IRS, and the rules proscribed in the Pooling and 
Servicing Agreement (“PSA”), which serves as the governing agreement 
for the trust.

  
A. Requirements under Massachusetts Law

Th e mortgage and note are governed by diff erent bodies of 
Massachusetts law.  Property and common law contract principles govern 
any transaction to assign the mortgage.  Accordingly, the assignment 
must contain the traditional elements of a contract: off er, acceptance, 
and consideration.  Moreover, since assignments of mortgage constitute 
contracts concerning land, the Statute of Frauds applies.34  On the other 
hand, the UCC governs the note, as it is a negotiable instrument.35  
Because Massachusetts is a non-judicial foreclosure state, the foreclosing 
entity must show that it is the holder of the mortgage and the note only 
after the foreclosing entity’s authority has been challenged.36  Th erefore, 

34 See Mass. Gen. Laws ch. 259, § 1 (2004).

35 See ch. 106, § 3-104(e); see also id. § 9-109(b).

36 In re Nosek, 386 B.R. 374, 382 (D. Mass. 2008) (“It is the creditor’s responsibility 

to keep a borrower and the Court informed as to who owns the note and 

mortgage and is servicing the loan, not the borrower’s or the Court’s 

responsibility to ferret out the truth.”), aff ’d in part and vacated in part, 406 

B.R. 434 (D. Mass. 2009).  Th is is in contrast to New York, which is a judicial 
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many homeowners facing foreclosure may allow the unknown entity 
to foreclose, thinking that it must have the proper authority, just as the 
homeowners trusted brokers and real estate agents who assured them that 
the mortgage was aff ordable and appropriate.  Th e lender, however, must 
comply with Massachusetts law when transferring a mortgage interest. 

 1.  Property Principles and the Statute of Frauds Relevant to  
  Assignments of Mortgage

An assignment of mortgage is a contract between the current 
mortgagee and a third party assignee.  Th e third party becomes the assignee 
mortgagee, assuming the right to payment, the right to foreclose, and any 
other right granted to the mortgagee under the original mortgage.37, 38  In 
order for an assignment to be eff ective, there must be an off er, acceptance, 
and consideration.  Under chapter 259, section one of the Massachusetts 
General Laws, an assignment of mortgage must be “in writing and signed 
by the party to be charged therewith, or by some person thereunto by him 
lawfully authorized.”39  Th e required writing must contain the essential 
terms of the agreement, which sometimes includes the price.40  Th e 
statute does not defi ne what terms must be included; but in one case, 
the court found that a contract for the sale of land satisfi ed the Statute 
of Frauds, as a matter of law when it included “the names and signatures 
of the parties, a suffi  cient description of the property, the price, and the 
time when it is to be performed.”41  Th is written assignment does not 
need to be recorded with the Registry of Deeds, but the foreclosing entity 
must publicize an assignment of mortgage with the foreclosure notice to 
show its ownership interest, if the entity acquired its interest through an 

foreclosure state and foreclosing entities must prove their ownership interest 

prior to foreclosure.  See generally LaSalle Bank Nat’l Ass’n v. Lamy, 

 No. 030049/2005, 2006 WL 2251721, at *1 (N.Y. Sup. Ct. Aug. 7, 2006).  

37 See Ibanez, 2009 WL 3297551 at *10 (fi nding that in order to have authority 

to foreclose, one must have an assignment of mortgage).

38 Th e mortgagee has the right to receive payment when it holds the note, as 

discussed above.

39 ch. 259, § 1.

40 Des Brisay v. Foss, 162 N.E. 4, 6 (Mass. 1928); but see Bogigian v. Booklovers 

Library, 79 N.E. 769, 769 (Mass. 1907) (fi nding that consideration does not 

necessarily mean price).   

41 Pearlstein v. Novitch, 131 N.E. 853, 854 (Mass. 1921).  
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assignment.42  Moreover, the assignment of mortgage must be produced 
by the foreclosing entity when ownership is challenged.43  

In addition to the writing requirement, the contract must be “signed 
by the party to be charged therewith, or by some person thereunto by him 
lawfully authorized.”44  Because mortgagees are generally corporations, 
the assignments must be signed by an authorized person within the 
corporation.45  As lenders cope with increased numbers of foreclosures 
around the country, lenders have heavily relied on servicers and local 
foreclosure counsel to execute documents in order to foreclose.  Th ese 
third parties assert authorization to execute assignments of mortgage by 
the foreclosing entities.

Th is raises the question: can a third party sign on behalf of another 
corporation in order to assign a mortgage?  In In re Hayes, Argent Mortgage 
Company, LLC, granted a limited power of attorney to Citi Residential 
Lending, Inc.46  Th e court found that this limited power of attorney did 
not authorize Citi Residential Lending to assign this mortgage because 
the power of attorney limited actions to those explicitly listed.47  Th e 
court did not address whether a third party agent could ever have this 
authority.  However, even if a corporation can grant authority to a third 
party agent, it may create a confl ict of interest for foreclosure counsel to 
execute documents identifying itself as an employee of its own client.48  
Th us, the question remains unanswered.

A fi nal element relating to the assignment of mortgages is the timing 
of the assignment.  Th e foreclosing entity may produce an assignment 
signed after the initiation of foreclosure proceedings, but purporting to 
have retroactive eff ect.49  A Massachusetts Land Court recently rejected 
an ownership claim based on a retroactive assignment.50  In U.S. Bank 

42 See ch. 244, § 14.  

43 See In re Schwartz, 366 B.R. 265, 269 (Bankr. D. Mass. 2007).

44 ch. 259, § 1.

45 See Morrison v. Tremont Trust, 147 N.E. 870, 871 (Mass. 1925) (“A corporation 

can act only by agents duly authorized.”).  

46 In re Hayes, 393 B.R. 259, 264 (Bankr. D. Mass. 2008).  

47 Id. at 268.  

48 See Model Rules of Prof ’l Conduct R. 1.17 cmt. 1, 9, 10 (2002); see also 

Model Rules of Prof ’l Conduct R. 1.8 cmt. 3 (2002).

49 See generally U.S. Bank National Assoc. v. Ibanez, Nos. 08 MISC 384283, 08 

MISC 386755, 2009 WL 3297551 (Mass. Land Ct. Oct. 14, 2009).

50 See id. at *3.
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Nat’l Assoc. v. Ibanez, the court refused to clear a cloud on the title of 
several properties purchased after foreclosures because the lenders failed to 
produce valid assignments of mortgage prior to foreclosure. 51  As a result 
of Ibanez, at least one practitioner believes that thousands of foreclosures 
in Massachusetts may be invalid and that insurance companies will be 
very wary to give title insurance on foreclosed property.52  Accordingly, 
the Ibanez decision will likely be appealed to the Supreme Judicial Court 
of Massachusetts.53  At the date of publication of this comment, however, 
Ibanez supports the idea that courts should not recognize retroactive 
assignments as valid.

In Ibanez, several lenders brought an action to clear a cloud on 
title pursuant to chapter 240, section six of the Massachusetts General 
Laws, after purchasing several properties at a foreclosure auction, where 
they also acted as foreclosing entities.54  In each foreclosure, the lender 
could not produce assignments that were dated prior to the foreclosure 
sales.55  Th e lenders argued that because they had “assignments in blank” 
and properly indorsed notes, they had the right to foreclose despite the 
defect.56  Th e court found that the assignments in blank did not meet the 
statutory requirements for an assignment for failure to name an assignee 
as required.57  Further, the court rejected the assignments, holding 
“retroactive assignments, long after notice and sale have taken place, do 
not cure the statutory defects.”58  

To further support the argument that retroactive assignments 
should not be valid, a New York court held that a retroactive assignment 
cannot grant an ownership interest to the foreclosing entity.59  In 

51 Id. at *11-12.

52 See Richard D. Vetstein, Esq., Massachusetts Land Court Reaffi  rms Controversial 

Ibanez Ruling Invalidating Th ousands of Foreclosures, Th e Massachusetts Real 

Estate Blog, Oct. 14, 2009, available at http://www.massrealestatelawblog.

com/massachusetts-land-court-reaffirms-controversial-ibanez-ruling-

invalidating-thousands-of-foreclosures/. 

53 Id.

54 Id. at *1.

55 Id. at *3.

56 Id. at *8.

57 Id. at *5.

58 Id. at *4.

59 See Countrywide Home Loans, Inc. v. Taylor, 843 N.Y.S.2d 495 (N.Y. Sup. Ct. 

2007).
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Countrywide Home Loans, Inc. v. Taylor, MERS executed an assignment 
of mortgage as nominee for the lender.60  Th e assignment was signed one 
month after the assignee fi led a foreclosure complaint.61  Th e purported 
assignment stated that the assignment “shall be deemed eff ective August 
1, 2006.”62  Th e Taylor Court found that “[s]uch attempt at retroactivity, 
however, is insuffi  cient to establish Countrywide’s ownership interest at 
the time the action was commenced.”63  Several Massachusetts District 
Court cases also require the lender to produce an assignment signed prior 
to asserting an ownership interest.64  In conjunction with Taylor, these 
cases strongly suggest that backdated assignments will not withstand a 
legal challenge, nor support a defense of valid assignment.65

Accordingly, practitioners should ensure that any assignment 
of mortgage produced by the foreclosing entity meets the common law 
elements of a contract.  Moreover, an appropriate party should have 
authorized the assignment of mortgage.  It is also important to examine 
the purported assignment to ascertain whether the parties are attempting 
to create a retroactive assignment.  Since the foreclosing entity must own 
both the mortgage and the note, it is equally important to examine the 
validity of a transferred note.  

 2. Th e UCC Relevant to Notes

While property and common law contract principles govern the 
mortgage, the UCC negotiable instrument principles govern the note.66  
Additionally, it is essential that the note is transferred along with the 
mortgage in order to transfer the entire mortgage interest.67  Th e note 
does not have to be recorded in the registry of deeds and may be sold to 
any third party as a negotiable instrument.  Article 3 of the UCC provides 

60 Id. at 497.  

61 Id.  

62 Id. 

63 Id.  

64 See In re Schwartz, 366 B.R. 265, 269 (Bankr. D. Mass. 2007); see also in re 

Hayes, 393 B.R. 259, 268 (Bankr. D. Mass. 2008).

65 See Taylor, 843 N.Y.S.2d at 495; See also In re Schwartz, 366 B.R. at 269; In re 

Hayes, 393 B.R. at 268. 

66 Se  e Mass. Gen. Laws ch. 106, § 3-104 (1999).

67 See Kluge v. Fugazy, 536 N.Y.S.2d 92, 93 (N.Y. App. Div. 1988).
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the indorsement rules for the note.68  It is also generally accepted that the 
mortgage follows the note.69  Th erefore, if a note is properly transferred to 
the foreclosing entity without a valid assignment of mortgage, a court may 
create an equitable assignment of mortgage.70  As a result, determining that 
the note has been validly indorsed to an assignee mortgagee may establish 
that the mortgage interest was transferred properly.  Th us, examining the 
note to see if the parties fulfi lled the indorsement requirements may be 
essential to a claim that the foreclosing entity did not have an ownership 
interest prior to the foreclosure.

Unlike the assignment of mortgage, which should be publicized 
in the foreclosure notice, it is essential for the practitioner to request the 
properly indorsed note in order to examine the note and to challenge 
the foreclosing entity’s ownership.  A note can be properly indorsed 
two diff erent ways.  First, a note is properly transferred if it is indorsed 
specifi cally to the party claiming an ownership interest.71  Second, a note 
can have a blank indorsement, and thus becomes payable to the bearer.72  
If the note is payable to the bearer, the party with physical possession 
alone can assert ownership.73  Th erefore, ascertaining who has physical 
possession of the note may be essential to determining who has ownership 
of the note.

Because it is generally accepted that the mortgage follows the note, 
a foreclosing entity which produces a properly indorsed note, without 
producing a lawful assignment, may succeed in asserting an ownership 
claim.  Th is success arises from the fact that a court may employ the 
doctrine of equitable assignment by implying a proper assignment of 
mortgage, circumventing the requirements of the Statute of Frauds.  
In Massachusetts, courts have employed an equitable assignment of 

68 See ch. 106, § 3-205.  

69 See Watson v. Wyman, 36 N.E. 692 (Mass. 1894).

70 See Commonwealth v. Reading Savings Bank, 137 Mass. 431, 443 (1884) (“If, 

by the defective execution of the assignment, the intention is not completely 

carried out, a court of equity should correct it.”); but see U.S. Bank National 

Assoc. v. Ibanez, Nos. 08 MISC 384283, 08 MISC 386755, 2009 WL 

3297551, at *11 (Mass. Land Ct. Oct. 14, 2009) (“But even a valid transfer of 

the note does not automatically transfer the mortgage.”).

71 See ch. 106, § 3-204.

72 See id. § 3-205 (b); see also In re Samuels, No. 06-11656-FJB, 2009 Bankr. 

LEXIS 1954, at *28 (E.D. Mass. July 6, 2009).

73 See ch. 106, § 3-205(b).
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mortgage when the note is properly transferred, but the assignment of 
mortgage was defective.74  Th e purported assignor, however, must make 
some attempt to assign the mortgage, as the courts will not automatically 
create an equitable assignment with the mere transfer of the note.75  
Th erefore, without a properly indorsed note and purported, yet imperfect, 
assignment of mortgage, it is unlikely that an equitable assignment of 
mortgage defense will prevail.

Given that banks frequently assigned mortgages in the past few 
years, a court may be willing to reduce the requirements for an equitable 
assignment, akin to the court’s practical decision in Beal Bank SSB v. 
Eurich.76  Th e Eurich court was willing to slightly lessen the restrictions 
for the business records exception to hearsay, recognizing that banks 
frequently assign mortgages.77  In Eurich, Beal Bank wanted to admit 
another bank’s computer printouts under the business records exception 
to hearsay, without satisfying the personal knowledge requirement of the 
hearsay exception.78  In determining that the printouts were admissible 
as business records, the Eurich court recognized that mortgages are 
commonly and frequently assigned several times.79  Th e court also noted, 
that the debtor did not provide any evidence or calculation that the 
records were inaccurate and, thus, the court presumed the records were 
more likely to be accurate.80  For these reasons, the court concluded that 
the trial court did not abuse its discretion by admitting the printouts.81  

Unlike the Eurich court’s disregard of the personal knowledge 
requirement, it would not be fair, nor in the public’s interest, to disregard 
the Statute of Frauds and to grant equitable assignments of mortgage 

74 See Reading Savings Bank, 137 Mass. at 443.

75 See Barnes v. Boardman, 21 N.E. 308, 309 (Mass. 1889) (“The general rule is 
familiar that an assignment or transfer of a mortgage debt carries with it an 
equitable right to an assignment of the mortgage”); see also Wolcott v. 

Winchester, 81 Mass. (15 Gray) 461, 464 (1860) (“Our doctrine has not gone 

to the extent that the mere purchase of the debt drew with it the mortgage 

security, so far as to vest the legal interest in the purchaser so that he might 

enforce the same by a suit in his own name.”).  

76 See 831 N.E.2d 909, 914 (Mass. 2005).  

77 Id.  

78 Id. at 910-11.  

79 Id. at 914.  

80 Id. at 914 n.4.  

81 Id. at 914.
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to banks.  Th is disregard would not be fair because the banks profi ted 
from their lax protocol and ignored their due diligence requirements 
when granting these often predatory or unaff ordable loans to borrowers.  
Moreover, the banks, who profi ted from the original transactions, are 
now seeking to foreclose on people’s homes, arguably those people’s most 
precious asset, because these very transactions are no longer profi table to 
the banks.  Furthermore, at least one federal judge has frequently held 
banks to the usual standard, not granting any leeway for the increased 
volume of foreclosures.  In In re Maisel, Judge Rosenthal commented 
that “[u]nfortunately, concomitant with the increase in foreclosures is an 
increase in lenders who, in their rush to foreclose, haphazardly fail to 
comply with even the most basic legal requirements of the bankruptcy 
system.”82  In Maisel, the purported mortgagee produced an assignment 
of mortgage dated four days after the mortgagee fi led a Motion for Relief 
from Stay.83  Judge Rosenthal referred to the purported assignee as an 
“unrelated third party that had no interest in the mortgage or note until 
after the Motion for Relief was fi led and, therefore, Movant did not have 
standing to seek relief from stay.”84  Likewise in In re Schwartz, Judge 
Rosenthal would not give weight to an assignment that had not been 
signed until after the foreclosure sale.85  Judge Rosenthal concluded that 
“HomEq and Deutsche were careless in their documentation, a problem 
that falls squarely upon them.”86  With Judge Rosenthal’s condemnation 
of sloppy lenders and a clear public policy argument, it is unlikely that a 
court will lightly employ the equitable assignment doctrine.  Moreover, 
in Ibanez, Judge Long refused to grant an equitable assignment, rejecting 
the argument that the law should change to “refl ect ‘industry standards 
and practice.’”87  Judge Long based his refusal on the lenders failure to 
follow the statutes and their own standards, echoing Judge Rosenthal’s 
sentiments when he stated that “the responsibility for the consequences 
is theirs.”88  Th erefore, challenging the foreclosing entity’s ownership 

82 In re Maisel, 378 B.R. 19, 20-21 (Bankr. D. Mass. 2007).  

83 Id. at 20.  

84 Id. at 22.  

85 In re Schwartz, 366 B.R. 265, 269 (Bankr. D. Mass. 2007).  

86 Id.

87 U.S. Bank National Assoc. v. Ibanez, Nos. 08 MISC 384283, 08 MISC 

386755, 2009 WL 3297551, at *10 (Mass. Land Ct. Oct. 14, 2009).

88 Id.
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based on defects in the indorsement of note and assignment of mortgage 
may be a successful means to protect the homeowner’s interest.

B. Special Requirements for Assignments of Mortgage and Transfers of 
 Note to REMIC Trusts 

Many mortgages have been assigned to REMIC trusts as a part 
of the securitization process.89  Th e Internal Revenue Service (“IRS”) 
created REMICs to enable the bundling of residential mortgages into 
segregated asset pools, so that individuals could invest in these asset-
backed securities, which were thought to be stable investments.  REMICs 
are tax “pass-through” entities, meaning that the REMICs themselves 
are not taxed on income, rather only the investors are taxed on income 
received.90  Th is tax incentive further promoted investment in mortgage 
backed securities.  Moreover, many investors believed that pooling 
mortgages reduced the overall risk of default because the individual risk of 
default could be spread across the trust and any individual default would 
represent a miniscule loss to the investors.  As a result, many residential 
mortgages were assigned, or purported to be assigned into REMIC trusts 
that continue to play a prominent role in foreclosure cases.  

 1. Requirements Imposed by the Internal Revenue Code 

D  ue to the favorable tax treatment, the IRS imposes strict 
rules upon REMICs, as codifi ed in the Internal Revenue Code, section    
860A-G.91  As a general rule, a qualifi ed mortgage must be an obligation 
principally secured by an interest in real property and purchased by the 

89 When a mortgage is owned by a REMIC trust, the trust may be more unwilling 

to modify the loan because of negative implications in the tax code and possible 

litigation with shareholders.  Th is additional issue does not relate to assignments 

but may be a concern when negotiating with a REMIC trust.

90 Th is is in contrast to “double taxation” which occurs when the entity is taxed on 

income and the investor is also taxed on its share of income.   

91 REMICs are a type of Real Estate Investment Trust (“REIT”) and the REMIC 

rules sometimes adopt the REIT defi nitions.  For example, the REMIC rules 

adopt the REIT defi nition of “foreclosure property” found in 26 C.F.R. 

§ 1.856-6 (2009).
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REMIC within three months of the startup date.92  If the mortgage is 
contributed to the REMIC after the three month window, it may be 
contributed properly if it is a “qualifi ed replacement mortgage.”93  A 
qualifi ed replacement mortgage is an obligation that would have been 
qualifi ed if transferred in the proper time, but is received outside the three 
month window in exchange for a defective obligation.94  Th e REMIC can 
only engage in qualifi ed replacement mortgage transactions for up to two 
years following the startup date.95  

A mortgage may also be properly contributed to the trust after the 
three-month window if the mortgage qualifi es as “foreclosure property,” 
a permitted investment for REMICs.96  Foreclosure property is property 
acquired at a foreclosure sale or by agreement after there has been a 
default.97  Th e mortgage is not eligible for foreclosure property treatment 
if the trustee knew or had reason to know that default would occur.98  
Th is information is termed “improper knowledge.”99  If the REMIC 
trust cannot show either that the purchase of the mortgage was part of 
the qualifi ed replacement mortgage, or that the mortgage qualifi es as 
foreclosure property, the trust violated the REMIC rules by executing 
a prohibited transaction.  Th e IRS imposes a 100% tax on net income 
derived from prohibited transactions.100  

If a mortgage is transferred to the trust as part of a prohibited 
transaction, a private right of action does not arise automatically under 
the REMIC rules.101  Additionally, solely violating the REMIC rules does 
not show a defect in ownership of the mortgage.102  Th e violation may, 
however, increase the bargaining power of the borrower or may augment an 
argument that the REMIC trust is not the proper owner of the mortgage, 

92 I.R.C. § 860G(a)(3)(A)(i)-(ii) (2006).  

93 See I.R.C. § 860G(a)(4)(A)-(B) (2006).    

94 Id.    

95 See 26 U.S.C. § 860G(a)(4)(B)(ii) (2006).  

96 Id. § 860G(a)(5)(C).

97 26 C.F.R. § 1.856-6 (b) (2009).  

98 Id. § 1.856-6 (b)(3).  

99 Id.  

100 26 U.S.C. § 860F(a)(1).

101 See generally id. at § 860A-G.

102 See In re Samuels, No. 06-11656-FJB, 2009 Bankr. LEXIS 1954, at *33-34 

(E.D. Mass. July 6, 2009) (fi nding that an unfavorable tax consequence has no 

eff ect on the validity of an assignment).
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if it is one of several defects.  Th us, it is advantageous to evaluate whether 
there has been a violation of the REMIC rules if the assignee is a REMIC 
Trust.  Moreover, determining whether there has been a REMIC rule 
violation is easily ascertained by public records.  Pooling and Servicing 
Agreements (“PSAs”) of any REMIC trust are available on the U.S. 
Securities and Exchange Commission’s website and will list the startup 
date of the particular trust.103   With the startup date, a practitioner can 
determine the three month window for proper contribution, as well as 
the two year period when mortgages may be contributed as qualifi ed 
replacement mortgages.  Finally, the date of the purported assignment 
can indicate whether the trust had “improper knowledge” with regard to 
the mortgage as to whether it could be properly attributed as foreclosure 
property.  Because the possible violation is determined through scanning 
the public records and may increase the strength of an argument that an 
assignee does not own the mortgage, it is wise to evaluate whether there 
have been violations of the REMIC rules.

 2. Requirements Imposed by Pooling and Servicing 
  Agreements

In addition to following the REMIC rules, any securitized trusts 
must comply with the procedures outlined in its Pooling and Servicing 
Agreement (“PSA”).  Th e PSA describes how the trust will operate, setting 
the ground rules for the trust so that the trust can induce investment 
from third parties.  Th e trust must also follow the protocol detailed in 
the PSA so that the individual mortgages are bankruptcy remote from 
the originating lender.  Each trust has a unique PSA that describes how 
mortgages must be transferred to the trust corpus.  Th e PSA will, at the 
bare minimum, require that mortgages fl ow fi rst from the Depositor, to 
the trust corpus.  Other PSAs employ more parties, such as requiring the 
transfer from a Depositor, to a Sponsor, to the trust corpus.  If the trust 
fails to meet its own standards when acquiring a mortgage, it may not 
be able to successfully claim an ownership interest in the mortgage.104  

103 See U.S. Securities and Exchange Comm’n., EDGAR Search Page, http://sec.

gov/edgar/searchedgar/companysearch.html (last visited Jan. 7, 2010).

104 See In re Hayes, 393 B.R. 259, 268 (Bankr. D. Mass. 2008) (“Deutsche Bank 

failed to adequately trace the loan from the original holder, Argent Mortgage 

Company, LLC, to it [under the rules described in the PSA].”); but see In re 
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But even with these detailed protocols, some assignments of mortgage 
purport to assign the mortgage from the originator directly to a trust.  
Th ese assignments blatantly defy the terms of the PSAs, in what has 
been termed an “A to D” transfer because it skips the necessary steps 
(theoretically speaking “B” and “C”) proscribed in the PSA.  

 Courts have given mixed weight to the “A to D” theory.  In In re 
Hayes, the court found that the failure of the lender to trace its ownership 
in the path proscribed in the PSA undermined the lender’s purported 
ownership interest.105  Th e Confi rmatory Assignment produced by the 
lender was signed seven months after the lender claimed an ownership 
interest.106  Moreover, the lender failed to produce any evidence that the 
mortgage had been included in the trust corpus at the time the trust 
initially claimed an ownership interest.107  Finally, the court found the 
lender’s claim suspect because the originating lender was not a party listed 
in the PSA.108  In In re Samuels, however, the court found that physical 
possession of the note, coupled with a Confi rmatory Assignment that 
transferred the mortgage directly from the originator to the trust corpus 
conveyed a valid ownership interest.109  In addition to the assignment, the 
mortgage had been listed in a closing schedule of the PSA.110  Moreover, 
the foreclosing entity had continuously held the mortgage and note in 
its collateral fi les, until providing the documents to the servicer in order 
to foreclose.111  It seems that a court may be more likely to ignore the 
“A to D” problem if the lender can show that the trust had a long-term 
ownership interest, rather than a short-term interest ostensibly made in 
order to foreclose.

 Th is may not, however, be the rule in Massachusetts.  In Ibanez, 
like in In re Samuels, the lenders could show that the mortgages in question 

Samuels, 2009 Bankr. LEXIS 1954 at *33-34 (“Even if this direct [confi rmatory] 

assignment were somehow violative of the PSA, giving rise to unfavorable tax, 

regulatory, contractual, and tort consequences, neither the PSA nor those 

consequences would render the assignment itself invalid.”).  

105 In re Hayes, 393 B.R. at 268.

106 Id.

107 Id. 

108 Id.

109 See In re Samuels, No. 06-11656-FJB, 2009 Bankr. LEXIS 1954, at *33-34 

(Bankr. D. Mass. July 6, 2009).

110 Id. at 23-24.

111 Id. at 24.
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were included in the prospectus information given to investors.112  Also like 
the lender in In re Samuels, the lenders in Ibanez had held the assignment 
of mortgages and notes in a collateral fi le.113  Th ough not framed as 
an “A to D” problem, the Ibanez court rejected the lenders assignment 
because the mortgages had been assigned “in blank” which was not a 
valid recordable form.114  Th e Ibanez court held that the assignments in 
blank were not recordable assignments as required by the PSAs and thus 
were ineff ective.115  Th is failure to follow the lender’s own requirements, 
coupled with an invalid retroactive assignment, led the Ibanez court to 
decide that the mortgages had never been assigned to the foreclosing 
entity.116  

As illustrated by recent developments, Massachusetts courts 
have not given consistent weight to the A to D problem.  Th ese recent 
confl icting cases will likely be appealed at a later date.  Until then, it 
would be wise for a practitioner to bring claims based on a failure to 
transfer the mortgage according to the method proscribed in the PSA. 

C. Summary of Requirements for Assignment of Mortgage and 
 Indorsement of Notes

Ultimately, it is the lender’s burden to show that it holds the 
mortgage and note through an assignment and indorsement, respectively.  
Careful consumer practitioners, however, will examine both the 
assignment of mortgage and the indorsement of note to ensure that 
both documents comply with Massachusetts law.  Additionally, there are 
certain other requirements for assignees that are REMIC trusts.  Even if 
the documents appear to properly transfer ownership, the transfer will be 
invalidated if the assignor party was not duly authorized.  Th is fi nal issue 
is common in cases where the borrower challenges an assignment made 
by MERS as nominee for the mortgagee.

II.  Illustrating the Importance of Examining the Assignment of 

112 See U.S. Bank National Assoc. v. Ibanez, Nos. 08 MISC 384283, 08 MISC 

386755, 2009 WL 3297551, at *7 (Mass. Land Ct. Oct. 14, 2009). 

113 Id. at *6.

114 Id. at *5.

115 Id. at *8.

116 Id. at *10.
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Mortgage and Indorsement of Note: MERS As Assignor

All mortgages must have two parties – the mortgagor and the 
mortgagee.  In over fi fty percent of mortgages in the United States, 
MERS is a third party on the mortgage, as nominee and mortgagee of 
record.117  Generally, the mortgage will explicitly give MERS, as nominee 
for the mortgagee lender, the power to foreclose on the property upon 
default and to act when necessary on the lender’s behalf.  Th e formulaic 
MERS mortgage does not, however, explicitly grant the right to assign 
the mortgage on behalf of the lender.  Th e absence of the right to assign 
may indicate that the parties did not intend to give MERS this right.  
Additionally, MERS itself claims that it has no real ownership interest in 
mortgages. 118  Th erefore, MERS lacks the authority to assign mortgages 
or transfer notes.

Moreover, MERS can only assign the rights that it has and no 
more.119  When MERS is a party to a mortgage, it has only nominee 
rights.  Black’s Law Dictionary defi nes a nominee as either a “person 
designated to act in place of another, usu[ally] in a very limited way,” 
or a “party who holds bare legal title for the benefi t of others or who 
receives and distributes funds for the benefi t of others.”120  Th erefore, 
MERS, as nominee, may act on behalf of the true mortgage holder for 
the limited purposes listed in the mortgage – the right to foreclose, the 
right to release and cancel the mortgage, and the right to take any action 
required by the lender – and no more.  Hence, a challenge based on 
MERS as assignor rests on the fact that MERS was not duly authorized as 
required by Massachusetts law.

Building on this logic, a New York court held that MERS did not 
have the authority to assign mortgages.121, 122  In LaSalle Bank Nat’l Ass’n 

117 Peterson, supra note 3, at 2211.

118 See Mortgage Elec. Registration Sys., Inc. v. Neb. Dep’t. of Banking and Fin., 

704 N.W.2d 784, 787 (Neb. 2005).

119 See Dolben v. Kauff man, 170 N.E. 400, 400-01 (Mass. 1930) (explaining that 

a plaintiff ’s rights are not greater than those of his assignor).

120 Black’s Law Dictionary 1149 (9th ed. 2009).

121 See , No. 030049/2005, 2006 WL 2251721, slip op. at *2 (N.Y. Sup. Ct. Aug. 

7, 2006).

122 Unlike Massachusetts, New York is a judicial foreclosure state.  See Bergman on 

New York Mortgage Foreclosures § 2.01 (MB 2009).  Th erefore, the plaintiff  in 

Lamy is the lender wishing to foreclose and it must prove its ownership to the 
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v. Lamy, the plaintiff  proff ered an assignment of mortgage that alleged 
to show its ownership interest.123  According to this assignment, the 
purported assignor was MERS.124  Th e Lamy court held that MERS, as 
nominee, does not have the authority to assign mortgages because it does 
not have the requisite ownership interest.125    

In In re Huggins, the court considered the Lamy holding while 
interpreting Massachusetts’ law.126  Th e Huggins court distinguished 
MERS’ ability to foreclose from its ability to assign because the mortgage 
explicitly granted MERS the authority to foreclose.127  Explaining the 
distinction, the Huggins court found that: 

Lamy thus rests on a defect in the title of the assignee,  
 arising from an inability of MERS, as nominee, to transfer 
 the rights of the owner of the mortgage, not on a defect 
 in the standing of MERS as nominee to foreclose on 
 behalf of a valid holder of the mortgage note.128

Th erefore, the Huggins court did not accept nor reject the Lamy 
court’s holding that MERS as nominee cannot assign the mortgage.  
Consequently, whether MERS has the ability to assign mortgages based 
on its nominee rights has yet to be determined in Massachusetts.   

Assuming arguendo that MERS has the authority to assign 
mortgages, it clearly has no authority to transfer the note because it has 
no ownership interest in the underlying note.129  In Saxon Mortgage Servs. 
Inc. v. Hillery, MERS as nominee for New Century purportedly assigned 

court.  LaSalle Bank Nat’l Ass’n, 2006 WL 2251721, at *1.  Because borrowers 

in Massachusetts must challenge the lender’s ownership claim before a court 

can determine the validity of such a claim, New York has a more in-depth body 

of case law in this area.  See generally id.; see also Kluge v. Fugazy, 536 N.Y.S.2d 

92, 93 (N.Y. App. Div. 1988).

123 LaSalle Bank Nat’l Ass’n, 2006 WL 2251721, at *1.

124 Id. 

125 Id. at *2.

126 See In re Huggins, 357 B.R. 180, 184-85 (Bankr. D. Mass. 2006).

127 Id. at 183.

128 Id. at 184.

129 See Saxon Mortgage Servs., Inc. v. Hillery, No. C-08-4357 EMC, 2008 U.S. 

Dist. LEXIS 100056, at *16 (N.D. Cal. Dec. 9, 2008) (fi nding no evidence 

that MERS held the promissory note).
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the mortgage and note to Consumer.130  Th ere was no evidence that New 
Century assigned the note to MERS, nor evidence that it granted MERS 
as nominee the authority to transfer the note.131  Th e court found that 
even if MERS had the authority to assign the mortgage, it never had the 
authority to transfer the note, and thus, Consumer could not show a valid 
ownership interest.132  
 Because MERS likely does not have the authority to assign 
mortgages, and does not have the authority to transfer notes, a court is 
unlikely to fi nd that MERS eff ectuated a valid transfer of ownership.  Th is 
lack of authority to assign goes to the fundamental basis of the purported 
assignee’s ownership interest.  Th erefore, it may be fruitful to challenge 
any ownership claim that arises from a transfer from MERS due to an 
invalid assignment of mortgage and indorsment of note.

III.  Legal Theories That Can Be Utilized to Challenge 
the Foreclosing Entity’s Ownership Interest 

 In order to foreclose upon the mortgage, the foreclosing entity 
must have legal title to the mortgage and the note.133  If the foreclosing 
entity is not the originator or servicer and the homeowner challenges the 
entity’s ownership, the foreclosing entity must produce a valid assignment 
of mortgage and properly indorsed note to show that it has the requisite 
ownership interest.134  Th e foreclosing entity must also be able to show 
that it received its interest from a party legally entitled to transfer 
ownership.  Furthermore, the foreclosing entity must have acquired its 
interest in the mortgage prior to the foreclosure sale.135  If the foreclosing 
entity fails to produce unblemished documentation of ownership, a court 

130 Id. at *3.

131 Id.

132 Id. at *16.  

133 See generally Adams v. Parker, 78 Mass. (12 Gray) 53 (1858) (establishing that 

a plaintiff  must prove legal title in real estate in order to maintain an action to 

foreclose a mortgage).

134 See In re Maisel, 378 B.R. 19, 22 (Bankr. D. Mass. 2007) (“It is the [lender’s] 

burden to bring information regarding the relationship between the parties to 

the Court.”).

135 See In re Schwartz, 366 B.R. 265, 269 (Bankr. D. Mass. 2007) (“Acquiring the 

mortgage after the entry and foreclosure sale does not satisfy the Massachusetts 

statute.”).
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may invalidate the foreclosure.136    Th is section will detail the diff erent 
theories that may be utilized to challenge the foreclosing entity’s claim, 
or to challenge the foreclosure itself, in order to defend the homeowner’s 
interest in a post-foreclosure, pre-eviction case.   

A. Th e Foreclosing Entity is Not a Real Party in Interest, Nor Does it  
 Have Standing

Massachusetts courts require that every claim “be prosecuted by a 
real party in interest.”137  A real party in interest is the “party who, by the 
substantive law, has the right sought to be enforced.”138  In a foreclosure 
related action, a real party in interest must show an ownership interest 
in the mortgage, which can be demonstrated by holding the note and 
mortgage, or being the servicer for the holder of the note and mortgage.139  
If an assignment of mortgage fails, the purported assignee by defi nition 
cannot hold the note and mortgage.  Without such an ownership interest, 
the purported assignee cannot be the real party in interest.140  

Challenging the foreclosing entity’s real party in interest status 
arises where the foreclosing entity is attempting to evict the former 
homeowner in housing court.  When an entity acts to evict the former 
owner after a foreclosure, the party must be a real party in interest in 
the housing court.141  Accordingly, a homeowner facing post-foreclosure 
eviction may be able to fi le a motion to dismiss for failure to be a real 
party in interest.  Unfortunately, the case will not be dismissed until a 

136 See In re Maisel, 378 B.R. 19,22 (Bankr. D. Mass. 2007)(“It is the [lender’s] 

burden to bring information regarding the relationship between the parties to 

the Court.”).

137 Mass. R. Civ. P. 17(a).

138 McWhirter v. Otis Elevator Co., 40 F. Supp. 11, 14 (W.D.S.C. 1941).

139 See In re Nosek, 386 B.R. 374, 380 (Bankr. D. Mass. 2008); see also In re 

Huggins, 357 B.R. 180, 183 (Bankr. D. Mass. 2006) (portraying a real party in 

interest as the entity which has a property or ownership interest).  

140 See Kenrich Corp. v. Miller, 256 F. Supp. 15, 17-18 (E.D. Pa. 1966) (“Under 

Pennsylvania law, the attempted assignment from Kenrich to Jerome Kline is 

void as champertous and against public policy, and vested no rights in Kline 

suffi  cient to maintain this cause of action.”), aff ’d, 377 F.2d 312 (3rd Cir. 

1967).

141 See Mass. R. Civ. P. 17(a).
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“reasonable time has been allowed after objection for ratifi cation.”142  
Th erefore, challenging the foreclosing entity on the basis that it is not the 
real party in interest will only delay the proceedings.  

In federal court, the foreclosing entity must be the real party 
in interest and have standing.143  Foreclosure cases in federal court are 
frequently litigated as a part of the borrower’s bankruptcy proceedings, 
and the foreclosing entity must show that it is the holder of the note and 
mortgage in order to establish that it has standing to seek a relief from 
automatic stay in order to foreclose.144, 145  Additionally, homeowners 
may fi le for bankruptcy after foreclosure to prevent eviction.146  When 
in federal court, the borrower can attack standing at any time, including 
post-foreclosure.147  Attacking the foreclosing entity’s standing would not 
invalidate the foreclosure per se, but would extinguish the party’s right to 
enforce its claim in court.  Again, this action may serve to increase the 
borrower’s bargaining power or open meaningful negotiations between 
the parties.  
 In contrast to the eff ects of an attack on real party in interest 
status or standing, where the homeowner is challenging the foreclosing 
entity’s right to prosecute a claim, the following theories aim to invalidate 
the foreclosure itself.

B. Because the Entity Foreclosed on the Property without a Valid   
 Ownership Interest, the Court Should Void the Foreclosure Sale

Often the homeowner in a post-foreclosure, pre-eviction case 

142 Id.

143 See In re Hayes, 393 B.R. 259, 266 (Bankr. D. Mass. 2008) (citing Shamus 

Holdings, LLC v. LBM Financial, LLC (In re Shamus Holdings, LLC), Case 

No. 08-1030-JNF, Adv. P. No. 08-1030, 2008 WL 3191315, at *6 (Bankr. D. 

Mass. Aug. 6, 2008)).

144 See e.g., In re Nosek, 386 B.R. 374, 380 (Bankr. D. Mass. 2008); In re Huggins, 

357 B.R. 180, 183 (Bankr. D. Mass. 2006).

145 A servicer may also have standing in federal court.  See In re Hayes, 393 B.R. at 

267 (“Courts have held that mortgage servicers are parties in interest with 

standing by virtue of their pecuniary interest in collecting payments under the 

terms of the notes and mortgages they service.”).

146 See generally In re Schwartz, 366 B.R. 265, 266 (Bankr. D. Mass. 2007) 

147 See In re Hayes, 393 B.R. at 266.
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wishes to invalidate the foreclosure.148  Because an earlier action brought 
to invalidate the mortgage will not preclude a prospective action to set 
aside the mortgage, the borrower need not raise both claims in the same 
action.149  When invalidating a foreclosure sale, a court may void the 
foreclosure sale or declare it voidable.150  “Errors that go to the legal basis 
of power of sale make the sale totally void.  Errors that involve mere 
irregularities in the exercise of the power of sale are only voidable.”151  A 
void sale creates a nullity.152  In other words, “[i]t is as if no such sale had 
been made.”153  On the other hand, a voidable sale enables “the mortgagor, 
or perhaps the purchaser, to avoid it, and still be eff ectual if all the parties 
interested desire to have it stand.”154  Based on a theory of laches, however, 
a mortgagor may be barred from voiding a “voidable” sale if he does not 
act with reasonable promptness.155  

Where the foreclosing entity produces an invalid assignment of 
mortgage, or does not hold the note, the fact that the entity cannot show 
an ownership interest in the mortgage likely relates to the legal basis of 
the power of sale.156  In that instance, the mortgagor will ask the court to 
declare the foreclosure sale void and unenforceable.  To illustrate defects 
that relate to the power of sale, a foreclosing entity must produce notices 
under chapter 244, section fourteen of the Massachusetts General Laws 

148 See, e.g,. Sandler v. Silk, 198 N.E. 749, 751 (Mass. 1935) (affi  rming that the 

mortgagee failed to comply with duty of good faith and reasonable diligence in 

foreclosing the mortgage); In re Schwartz, 366 B.R. 265, 269 (Bankr. D. Mass. 

2007) (concluding that the foreclosure sale was improper because the foreclosing 

entity failed to produce a valid assignment proving ownership of the note); 

Kattar v. Demoulas, 739 N.E.2d 246, 257 (Mass. 2000) (upholding a jury 

verdict that mortgagee violated the foreclosure statute by foreclosing out of 

retribution for mortgagors’ refusal to testify).

149 See Sandler, 198 N.E. at 751-752.

150 See Stewart v. Bass River Savings Bank, 336 N.E.2d 921, 924-25 (Mass. 1975).

151 Id.  

152 See id; see also Chace v. Morse, 76 N.E. 142, 144 (Mass. 1905) (“[W]here a 
certain notice is prescribed, a sale without any notice, or upon a notice, 
lacking the essential requirements of the written power, would be void as a 
proceeding for foreclosure.”).

153 Bottomly v. Kabachnick, 434 N.E.2d 667, 669-70 (Mass. 1982).

154 Chace, 76 N.E. at 144.  

155 See id.  

156 See In re Nosek, 386 B.R. 374, 380 (Bankr. D. Mass. 2008), aff ’d in part and 

vacated in part, 406 B.R. 434 (D. Mass. 2009);   
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that identify the holder of the mortgage. 157  Furthermore, the foreclosing 
entity must publicize the valid assignment under which it derives its 
ownership interest with the foreclosure notice.158  If the foreclosing entity 
does not properly own the mortgage, it will fail to identify the proper 
mortgagee in the notices and publicize a valid assignment.  Th is failure 
will result in an invalid execution of the power of sale for failure to name 
the holder of the mortgage and publicize a valid assignment.159  Because 
a properly executed notice of sale under chapter 244, section fourteen 
of the Massachusetts General Laws is a condition precedent to a valid 
foreclosure, a violation of chapter 244 of the Massachusetts General Laws 
will make the foreclosure sale void as a matter of law.160

C. Because the Entity Foreclosed on the Property without a Valid
 Ownership Interest, It Violated Its Duty of Good Faith and   
 Reasonable Diligence under Chapter 93A of the Massachusetts   
 General Laws

Under chapter 93A, sections two subsection (a) and nine of the 
Massachusetts General Laws, mortgagees must act in good faith and with 
reasonable diligence when foreclosing on a mortgage.161  In addition 
to creating a duty for tort actions, chapter 93A of the Massachusetts 
General Laws makes violating this duty alone an unfair and deceptive 
act.162 Moreover, if a lender violates its duty of good faith and reasonable 
diligence, the foreclosure will be declared void.163  In Williams v. Resolution 
GGF OY, the court sought to determine whether the mortgagee acted 
in good faith during foreclosure by applying the factors found in PMP 
Assocs., Inc. v. Globe Newspaper Co.164  Th ose factors are: “(1) whether the 
practice…is within at least the penumbra of some common-law, statutory, 
or other established concept of unfairness; (2) whether it is immoral, 

157 See Bottomly, 434 N.E.2d at 669-70.

158 See Mass. Gen. Laws ch. 244, § 14 (2004).

159 See Bottomly, 434 N.E.2d at 669-70.

160 See id.

161 See Williams v. Resolution GGF OY, 630 N.E.2d 581, 582 (Mass. 1994).  

162 See id. at 584.

163 Nat’l Loan Investors v. LaPointe (In re LaPointe), 253 B.R. 496, 501 (B.A.P. 1st 

Cir. 2000).

164 Williams, 630 N.E.2d at 583-84.  
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unethical, oppressive, or unscrupulous; (3) whether it causes substantial 
injury to consumers.”165  In PMP Assocs., Inc., the court determined 
that courts should weigh the factors but not apply a strict calculation.166  
Additionally, when the mortgagee acting pursuant to a power of sale is 
also the purchaser, “he will be held to the strictest good faith and utmost 
diligence for the protection of the rights of his principal.”167    

A court will examine whether a mortgagee violated its duty of good 
faith and reasonable diligence based on the individual facts.  Generally, if 
the mortgagee follows the required notices in chapter 244, sections eleven 
through seventeen of the Massachusetts General Laws, the mortgagee will 
satisfy its duty unless “the mortgagee’s conduct manifested fraud, bad faith, 
or the absence of reasonable diligence in the foreclosure sale process.”168  
Arguably, foreclosing upon a mortgage without establishing a clear 
ownership interest, as legal literature on foreclosure urges practitioners to 
do, may show a lack of reasonable diligence.169  Moreover, a court is more 
likely to invalidate a foreclosure if the “bad faith or failure of diligence 
has been of an active and conspicuous character.”170  Showing that the 
foreclosing entity violated the duty of good faith and reasonable diligence 
may eff ectively invalidate a foreclosure, or may be an element in another 
tort cause of action.  

D. Because the Entity Foreclosed on the Property without a Valid   
 Ownership Interest, the Foreclosure Sale Constituted an Unfair and  
 Deceptive Act under Chapter 93A of the Massachusetts General   
 Laws 

In addition to imposing a duty of good faith and reasonable 
diligence on mortgagees during foreclosure, chapter 93A of the 
Massachusetts General Laws provides civil relief and equitable remedies 

165 PMP Assocs., Inc. v. Globe Newspaper Co., 321 N.E.2d 915, 917 (Mass. 

1975).  

166 See id.

167 Williams, 630 N.E.2d at 584 quoting Union Market Nat’l Bank of Watertown 

v. Derderian, 62 N.E.2d 661, 663 (Mass. 1945).   

168 Pemstein v. Stimpson, 630 N.E.2d 608, 611 (Mass. App. Ct. 1994).  

169 See Bruce E. Falby & E. Randolph Tucker, Massachusetts Real Estate 

Liens § 2.3.1 (MCLE 2007).

170 Pemstein, 630 N.E.2d at 611.
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for consumers against unfair and deceptive business practices.  Unfair 
and deceptive practices are not defi ned in the statute.  But rather, “[u]
nfairness under G.L. c. 93A is determined from all the circumstances.”171  
Furthermore, to evaluate whether a practice is unfair, the court will look 
to the equities between the parties.172  Additionally, “unfairness is to 
be measured…by analyzing the eff ect of the conduct on the public.”173  
Moreover, “[a] practice may be deceptive if it reasonably could be found 
to have caused the plaintiff  to act diff erently than he otherwise would 
have acted.”174 

In Kattar v. Demoulas et al., the plaintiff , Kevin Kattar (“Kattar”), 
challenged the foreclosure of his golf course under chapter 93A of the 
Massachusetts General Laws.175  Kattar admitted that he was in violation 
of the mortgage terms for failure to pay taxes, but claimed that he had 
arranged with the bank to sell a portion of the property to a third party 
and pay the debt owed to the bank in full after that transaction.176  Kattar 
argued that the lender foreclosed on the mortgage because he refused 
to falsely testify in another matter in support of the defendant, Arthur 
Demoulas (“Demoulas”).177  Th e lender and Demoulas argued that Kattar 
violated the mortgage terms and, therefore, the lender had the authority 
to foreclose on the property, regardless of any motive.178  

Th e Supreme Judicial Court affi  rmed the lower court’s decision, 
fi nding that the foreclosure was conducted in bad faith to the detriment 
of the borrower.179  Th e court found that “[e]ven if the defendants had 
the right to foreclose, as the judge found, it was clearly unfair within the 
meaning of c. 93A, to use that right for a reason so obviously against 

171 Duclersaint v. Fed. Nat’l Mortgage Ass’n., 696 N.E.2d 536, 540 (Mass. 1998).

172 See Swanson v. Bankers Life Co., 450 N.E.2d 577, 580 (Mass. 1983) (“[w]hat 

a defendant knew or should have known may be relevant in determining 

unfairness…a plaintiff ’s conduct, his knowledge, and what he reasonably 

should have known may be factors in determining whether an act or practice is 

unfair.”).

173 Schubach v. Houshold Fin. Corp., 376 N.E.2d 140, 142 (Mass. 1978).

174 Duclersaint, 696 N.E.2d at 540.

175 Kattar v. Demoulas, 739 N.E.2d 246, 252 (Mass. 2000).

176 See id.

177 See id. at 253.

178 See id. at 256.

179 Id. at 257.
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public policy.”180  Th e court did not fi nd, however, that Kattar was 
entitled to a reconveyance of property.181  Although the court held that 
chapter 93A of the Massachusetts General Laws could provide equitable 
relief, the circumstances did not require a reconveyance.182  Th e court 
based this decision on the fact that the bank had the right to foreclose, 
that the property was held for investment, and that Kattar was in the 
process of negotiating a sale to a third party when the lender foreclosed.183  
Accordingly, the Court imposed actual damages for the violation of 
chapter 93A of the Massachusetts General Laws.184  

Based on the reasoning in Kattar, foreclosing on a residential 
mortgage without proper ownership interest may be an unfair and 
deceptive act under chapter 93A of the Massachusetts General Laws 
because it violates public policy and may cause the borrower to act 
diff erently than she would otherwise.  Validating foreclosures brought 
by improper parties violates public policy for several reasons.185  If the 
foreclosing entity can foreclose without proper authority, that foreclosure 
nullifi es the rights and remedies of the actual mortgage and note holder.186  
Moreover, allowing entities to foreclose on property without valid 
written assignments violates the Statute of Frauds, further undermining 
the public policy of maintaining real property rights through accurate 
recordkeeping.187  Furthermore, if mortgage ownership is unknown, it 
undermines the ability to buy and sell real property further contributing 
to depressed home values and a stagnant economy.188  

180 Id.

181 Kattar v. Demoulas, 739 N.E.2d 246, 259 (Mass. 2000).

182 Id.

183 Id. at 260.

184 Id.

185 Additionally, the eff ect of the conduct on the public may be a factor in 

determining whether an act is unfair, in addition to a separate public policy 

argument. See Schubach v. Houshold Fin. Corp., 376 N.E. 2d 140, 142 (Mass. 

1978).

186 See Brown v. General Trading Co., 310 Mass. 263, 266 (1941).  

187 See Mass. Gen. Laws ch. 259, § 1 (2004); but see Mechanics Nat’l Bank of 

Worcester v. Killeen, 384 N.E.2d 1231, 1237 (Mass. 1979) (fi nding that “not 

every unlawful act is automatically an unfair (or deceptive) one under G.L. c. 

93A”).

188 See U.S. Bank National Assoc. v. Ibanez, Nos. 08 MISC 384283, 08 MISC 

386755, 2009 WL 3297551, *4 n.21 (Mass. Land Ct. Oct. 14, 2009)  (“It is 

surely a fair inference that this would make potential bidders even more 
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In addition to the public policy arguments, in some instances the 
foreclosing entity may have acted deceptively.  If a purported mortgagee 
reasonably caused the mortgagor to act diff erently, the mortgagee’s action 
may have been deceptive.189  In the example of residential mortgages, 
the borrower may be attempting to negotiate with the wrong party, if 
the borrower does not know the true owner of the mortgage.  In that 
instance, the borrower suff ers a real injury by losing the opportunity to 
negotiate with the appropriate party to avoid foreclosure.

 In addition to showing an unfair and deceptive act, the 
homeowner must show injury in order to recover under chapter 93A of 
the Massachusetts General Laws.190  In Iannacchino v. Ford Motor Co., 
the Court examined the injury requirement under chapter 93A, section 
nine of the Massachusetts General Laws.191  Th e Iannacchino plaintiff s 
purchased cars from Ford that had defective door handles, which the 
plaintiff s alleged did not stay latched during certain accidents.192  Th e 
plaintiff s alleged that Ford knew about the defect and failed to recall the 
door handles.193  Ford argued that none of the plaintiff s had suff ered an 
injury because they had not been involved in accidents.194  Th e court 
found that the plaintiff s alleged a cognizable injury because they paid 
for vehicles that met federal safety guidelines, and received ones that did 
not.195 

In contrast, the court in Levin v. Reliance Co-operative Bank found 
that a borrower could not show an injury after a foreclosure.196  In Levin, 
the bank promised the homeowners that it would give adequate notice 

unwilling to bid (or sharply discount their bids) without the plaintiff s’ ability to 

show that they were valid “holders of the mortgage” and thus were able to 

convey title at the time of the sale.”).

189 See Duclersaint v. Fed. Nat’l Mortgage Ass’n., 696 N.E.2d 536, 540 (Mass. 

1998).

190 See Iannacchino v. Ford Motor Co., 888 N.E.2d 879, 885 (Mass. 2008); see also 

Mass. Gen. Laws ch. 93A § 9 (2006).

191 See Iannacchino, 888 N.E.2d at 885.

192 Id. at 883.

193 Id. at 882.

194 Id. at 885.  

195 Id. at 886-87 (“Such an overpayment would represent an economic loss – 

measurable by the cost to bring the vehicles into compliance – for which the 

plaintiff s could seek redress under G. L. c. 93A, § 9.”).  

196 Levin v. Reliance Coop. Bank, 16 N.E.2d 88, 89 (Mass. 1938).
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before a foreclosure sale.197, 198  Th e bank, however, failed to notify the 
homeowners before the sale.199  Th e Levin court agreed that the bank had 
acted in bad faith to the detriment of the mortgagor, but found that the 
homeowners had not shown that they suff ered an injury because they 
could not show that they would have been the highest bidder at the sale, 
nor that the house was sold at a price lower than market value.200  

Using reasoning similar to Ford in Iannacchino and the bank 
in Levin, a foreclosing entity may argue that even if it acted unfairly 
or deceptively when foreclosing without valid ownership, the borrower 
did not suff er an injury because she defaulted on the mortgage and the 
mortgage would have been foreclosed on by the proper mortgagee.  To 
support this argument, the lender must show that the proper mortgagee 
would have foreclosed if faced with the same situation.  Th e lender may 
have diffi  culty proving that any other lender would have foreclosed on 
the mortgagor’s property in the current environment where servicers are 
regularly engaging in voluntary modifi cation agreements and informal 
forbearances.201  On February 18, 2009, President Obama unveiled his 
Stability and Aff ordability for Homeowners Plan, a program designed 
to help between three and four million at-risk homeowners through 
loan modifi cations.202  Th e plan also provides refi nancing options for 
homeowners with a mortgage through Freddie Mac or Fannie Mae, 
aff ecting an estimated fi fty percent of all homes in the United States.203  
Th is seventy-fi ve billion dollar plan gives fi nancial incentives to lenders 
and servicers to encourage negotiations and avoid foreclosure.204  Although 

197 Id.

198 Levin predates statutory notice requirements. 

199 Levin, 16 N.E.2d at 89.

200 Id.  

201 See generally Alan White, Deleveraging the American Homeowner: Th e Failure of 

2008 Voluntary Mortgage Contract Modifi cations, 42 Conn. L. Rev. (forthcoming 

2009).

202 Posting of Macon Phillips to Th e Briefi ng Room Blog, http://www.whitehouse.

gov/blog/09/02/18/Help-for-homeowners/ (Feb. 18, 2009, 9:36 EST).

203 John Leland, Unlucky or Unwise, Some Homeowners Left Out, N.Y. Times, Mar 

4, 2009, at A20, available at http://www.nytimes.com/2009/03/05/

us/05mortgage.html?ref=business.

204 Id.; but see Peter S. Goodman, Lucrative Fees May Deter Eff orts to Alter Loans, 

N.Y. Times, July 29, 2009, at A1, available at http://www.nytimes.

com/2009/07/30/business/30services.html?pagewanted=1.
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this plan does not guarantee or force modifi cation, the existence of this 
plan may help show that the proper mortgagee may not have foreclosed 
on the mortgage.

Ultimately, if the borrower can show that the lender engaged in an 
unfair and deceptive practice and that the borrower suff ered an injury, the 
borrower may be able to invalidate the foreclosure.  Furthermore, under 
the equitable powers of chapter 93A of the Massachusetts General Laws, 
the homeowner can receive a reconveyance of the property.205  Despite 
the Kattar court’s unwillingness to reconvey property after fi nding that 
a foreclosure violated chapter 93A of the Massachusetts General Laws, 
in the case of a personal residence, there is a stronger argument for a 
court to order a reconveyance of the property to the borrower because 
a residence is the most important asset that majority of people own and 
in a large amount cases there is a broad inequity between the parties.  
Th erefore, claiming that the foreclosing entity violated chapter 93A of the 
Massachusetts General Laws when foreclosing on the mortgage without 
proper ownership of the mortgage may be a very attractive option for 
homeowners facing eviction.

E. Because the Entity Foreclosed on the Property without a Valid   
 Ownership Interest, It May Be Liable for the Tort of Wrongful   
 Foreclosure

Courts have recognized that the tort of wrongful foreclosure can 
arise from a mortgagee’s conduct in foreclosure.  “[A]n action of tort 
will lie where the foreclosure was based upon an actual default but was 
conducted negligently or in bad faith to the detriment of the mortgagor 
or [those holding junior encumbrances or liens].”206  Although an action 
for wrongful foreclosure is similar to an action under chapter 93 A of the 
Massachusetts General Laws, an action in tort may be easier to prove, as 
one does not need to show an unfair or deceptive act.207  Like all torts, 
wrongful foreclosure requires showing duty, breach, causation, and injury.  
While breach, causation, and injury are dictated by individual facts, 

205 See Mass. Gen. Laws ch. 93A, § 11 (2006).

206 Levin v. Reliance Coop. Bank, 16 N.E.2d 88, 89 (Mass. 1938).

207 See Mechanics Nat’l Bank of Worcester v. Killeen, 384 N.E.2d 1231, 1237 

(Mass. 1979) (fi nding that unlawful conduct does not automatically qualify as 

unfair and deceptive).
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chapter 93A, sections two subsection (a) and nine of the Massachusetts 
General Laws create a duty for all mortgagees to act in good faith and 
with reasonable diligence when foreclosing on a borrower’s mortgage.208  
Like an action under chapter 93A of the Massachusetts General Laws, the 
borrower must show an injury.  Also, like a claim under chapter 93A of 
the Massachusetts General Laws, the borrower may be able to show that 
the proper mortgagee would not have foreclosed and, thus, the foreclosure 
was an injury.

IV.  Conclusion

Th e party with an ownership interest – the party that holds both 
the mortgage and the note – is the only party that has the authority to 
foreclose on its own behalf.209  For this reason, it is essential for practitioners 
to furrow through the documents provided by the foreclosing entity and 
raise challenges where the entity did not follow the black letter law.  

In eff orts to speed the vast number of defaulting borrowers through 
the foreclosure process, entities have engaged in haphazard assignments, 
treating mortgages like stocks.  Despite the rampant securitization of 
mortgages over the last several years, the fact remains that mortgages are 
interests in real property.  Th erefore, the Statute of Frauds dictates that 
assignments of mortgage must be in writing and signed by an authorized 
agent.  Th e UCC sets forth the rules for indorsing a note.  Foreclosing 
entities must follow the basic principles of real property and contracts.  
When a foreclosing entity is a REMIC trust, the trust must comply with 
the REMIC rules promulgated by the IRS and comport with the chain of 
title set forth in the trust’s own PSA.210  

Luckily, there are several causes of action that practitioners may 
rely on to challenge a foreclosing entity’s ownership interest, and some 
courts have expressed favorable attitudes toward borrowers.  As the 
recession continues, Americans grow even more nostalgic for the times 
when George Bailey ran the banks – when people were treated as ‘human 
beings,’ not ’cattle,’ or, put another way, when mortgages were treated 

208 See Williams v. Resolution GGF OY, 630 N.E.2d 581, 583-84 (Mass. 1994).

209 Additionally, the servicer, acting on behalf of the party that holds the mortgage 

and note, has the authority to foreclose on the lender’s behalf. See In re Huggins, 

357 B.R. 180, 183 (Bankr. D. Mass. 2006).

210 See In re Hayes, 393 B.R. 259, 268 (Bankr. D. Mass. 2008).
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as real property interests, not securities.  And while a mortgage may be 
viewed only as an asset that serves to back a security to an investor, the 
homeowner continues to view a mortgage as a gateway to homeownership.  
For the homeowner facing foreclosure, this gateway should not be lightly 
closed by any passerby.   




