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November 8, 2013 

 

Mr. William R. Breetz, Jr. 

Connecticut Urban Legal Initiative, Inc. 

University of Connecticut School of Law 

35 Elizabeth Street 

Hartford, CT 06105 

Re:  Proposed Residential Real Estate Mortgage Foreclosure Process and Protections Act 

(the “Proposed Act”) 

Dear Mr. Breetz: 

 This letter is submitted on behalf of the Securitization and Structured Finance Committee 

(the “Securitization Committee”) of the Business Law Section of the American Bar Association (the 

“ABA”).  We are writing to you in your capacity as the Chair of the Uniform Law Commission’s 

drafting committee (the “ULC Committee”) for the Proposed Act.  The comments expressed in this 

letter represents the views of the Securitization Committee only and have not been approved by the 

ABA’s House of Delegates or Board of Governors and therefore do not represent the official 

position of the ABA.  In addition, this letter does not represent the official position of the ABA 

Business Law Section. 

 The Securitization Committee understands that the ULC Committee is continuing to 

deliberate the question of whether the Proposed Act should include any provision that changes the 

applicability of UCC Article 3’s holder in due course (“HDC”) doctrine to negotiable promissory 

notes secured by residential mortgage loans.  The choices faced by the ULC Committee – including 

outright abolition or restrictions on the protections afforded to protected purchasers under the 

doctrine, as well as the competing positions of consumer advocates and the securitization industry – 

are described in the 2013 Annual Meeting Report (the “Report”) posted on the ULC’s website.    

 Part of the ULC Committee’s dilemma in making this determination stems from the question 

of the possible impact that abolition of the HDC doctrine as it applies to residential mortgage notes 

(or other restrictions on the protections afforded to protected purchasers under the doctrine) would 

have on the secondary residential mortgage market.  The Report quotes two of the principal 

advocates of revising Article 3 such that the HDC doctrine would no longer apply to residential 

mortgages – namely, a counsel to the Federal Reserve Bank of Cleveland and one of his colleagues – 

who essentially argue that the change will simply result in a re-pricing of the cost of residential 

mortgage loan credit (and perhaps a concomitant reduction in the availability of credit and the rate of 

homeownership).  The Report also quotes from a letter of the American Securitization Forum, which 

posits that the resulting significant litigation risks and costs will either deter investors from 

purchasing loans in the secondary market or investing in residential mortgage-backed securities 

(“RMBS”)  or result in substantial increases in pricing to offset the increased risk.   

 As a practical matter, it is difficult for anyone to know exactly what effect any change to the 

HDC doctrine in respect to residential mortgage notes will have on the market.  However, the 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

ASSOCIATION YEAR 2012-2013 

CHAIR 

Martin E. Lybecker 

Perkins Coie LLP 

Suite 600  

700 13th Street NW 

Washington, DC 20005 

202-654-6200 

mlybecker@perkinscoie.com 
 

 CHAIR-ELECT 

 Dixie L. Johnson 

Washington, DC 

dixie.johnson@friedfrank.com 
 

VICE-CHAIR 

Paul “Chip” L. Lion III 

 Palo Alto, CA 

plion@mofo.com   
 

SECRETARY  

William B. Rosenberg  

Montreal, QC, Canada 

wrosenberg@stikeman.com 
 

BUDGET OFFICER 

Renie Yoshida Grohl  

Warren, OH 

renieeiko@me.com    
 

CONTENT OFFICER 

Jonathan C. Lipson 

Philadelphia, PA 

jlipson@temple.edu 
 

IMMEDIATE PAST CHAIR 

Linda J. Rusch 

Seattle, WA 

ljrusch59@gmail.com 
 

SECTION DELEGATES TO 

THE ABA HOUSE OF DELEGATES 

Lynne B. Barr    

Boston, MA 
 

Mary Beth Clary 

Naples, FL 
 

Maury B. Poscover 

St. Louis, MO 
 

Steven O. Weise 

Los Angeles, CA 
 

COUNCIL 

Doneene Keemer Damon 

Wilmington, DE 
 

Jean K. FitzSimon 

Philadelphia, PA 
 

Lawrence A. Goldman 

Newark, NJ 
 

Joel I. Greenberg 

New York, NY 
 

Donald C. Lampe 

Greensboro, NC 
 

Warren E. Agin 

Boston, MA 
 

Patrick T. Clendenen 

Boston, MA 
 

Mark A. Danzi 

Tampa, FL 
 

Samantha Horn 

Toronto, ON 
 

Peter J. Walsh, Jr. 

Wilmington, DE 
 

Michael St. Patrick Baxter 

Washington, DC 
 

Carol Hansell 

Toronto, ON 
 

Ben F. Tennille 

Winston Salem, NC 
 

Vicki O. Tucker 

Richmond, VA 
 

James J. Wheaton 

Virginia Beach, VA 
 

Penelope L. Christophorou 

New York, NY 
 

Therese G. Franzen 

Norcross, GA 
 

Kathleen Schin McLeroy 

Tampa, FL 
 

Jeffrey W. Rubin 

New York, NY 
 

Leigh Walton 

Nashville, TN 
 

BOARD OF GOVERNORS LIAISON 

Barbara Mendel Mayden 

 Nashville, TN 
 

SECTION DIRECTOR 

Susan Daly Tobias 

Chicago, IL  

susan.tobias@americanbar.org 

321 North Clark Street 

Chicago, IL 60654 

(312) 988-5588 

Fax: (312) 988-5578 

www.ababusinesslaw.org 

businesslaw@americanbar.org 



Mr. William R. Breetz, Jr. 

November 8, 2013 

Page 2 

 

 

 

Securitization Committee wishes to bring to the attention of the ULC Committee recent developments that  

may be helpful to its deliberations on this issue.   

 The U.S. Senate Committee on Banking, Housing, and Urban Affairs (the “Banking Committee”) is 

currently considering a secondary mortgage market reform bill, S. 1217, which would, among other things, 

resolve Fannie Mae and Freddie Mac (the “GSEs”) and substitute in place of the GSEs a federal mortgage 

insurance corporation that would provide insurance against a portion of the losses on RMBS collateralized by 

residential mortgage loans meeting the criteria specified in the proposed legislation.  The Banking Committee 

has held hearings on S. 1217 and among those appearing before the Banking Committee was Mr. John 

Gidman on behalf of the Association of Institutional INVESTORS.  In his remarks (a copy of which is 

attached to this letter), Mr. Gidman commented on the issue of assignee liability provisions included in 

Section 1413 of The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 and implemented 

by the Consumer Financial Protection Bureau in its “Ability-to-Repay” rules.  Put in the most simple terms, 

Section 1413 and the Ability-to-Repay rules provide that, regardless of any other law, a borrower may assert a 

violation of the Ability-to-Repay rules (and related statutory provisions) whenever the loan creditor or the 

assignee of the loan initiates a foreclosure action or an action to collect the related debt, as a matter of defense 

and at any time during the life of the loan.   Thus, the Ability-to-Repay rules make an assignee of a residential 

mortgage loan covered by the rules (which includes the vast majority of residential mortgage loans, regardless 

of the originator, and securitization trusts or trustees holding such loans) liable for the loan originator’s failure 

to comply with the Ability-to-Repay rules. 

 Mr. Gidman’s remarks points out the effect that his organization’s constituents (investment advisors 

to thousands of pension funds, 401(k) plans, and mutual funds) believe this assignee liability will have on the 

secondary market: 

“ASSIGNEE LIABILITY 

“We believe that assignee liability once implemented and as currently defined in 

regulation will lead institutional investors to avoid the [private label securities (“PLS”)] 

market.  

“The Dodd-Frank Act and the CFPB’s subsequent regulations create a path for a 

defaulting borrower to sue the lender for irresponsible lending. We agree with this 

principle and believe that it is good to hold originators accountable for predatory lending. 

However, the statute and regulations also create assignee liability, which essentially 

means that if the originator sells the loan, the buyer of the loan can be sued even though 

they were not the lender that made the bad loan in the first place. In the case of the PLS 

market, the trustee for the transaction would be the lawsuit target, and any legal, 

settlement, and damage costs would come out of collateral cash flows.  

“Such lawsuits are also not limited to the loan amount. Rather, potential damages 

awarded against the PLS trust, as the assignee, could equal to the sum of all finance 

charges and fees paid by the borrower (up to three years’ worth from the origination of 

the loan), plus actual damages, court costs, and attorneys’ fees. We expect that damage 

awards could amount to thousands of dollars per loan, and a typical RMBS bond includes 

thousands of loans. Thus, an investor could face millions of dollars in losses from this 

liability on each bond. Furthermore, as trusts often have the ability to pay more than 

small originators, we believe that assignee liability could actually have the unintended 

consequence of weakening the liability of the originator, because plaintiffs’ attorneys will 

focus the lawsuits on the entity with the deepest pockets.  
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“Given this potential liability, assignee liability risk may already be affecting the PLS 

market, even in advance of the CFPB’s ability-to-repay requirements going into effect in 

January 2014. Institutional investors in this market are not close enough to the origination 

process to determine for themselves if all loans are exactly as advertised at the time of 

purchase, and so institutional investors are not willing to take on the risk that they could 

be sued for others’ actions. Further, although Dodd-Frank and the CFPB’s regulations 

include a safe harbor for a certain subset of qualified mortgages (QMs), this does not 

assuage our concerns because even if the safe harbor qualifications are met, asset 

managers will be forced to expend resources to establish the applicability of the safe 

harbor in every case where the borrower asserts that the ability-to-repay requirements 

were violated, regardless of the merits of the claim. Unless legislative changes are made, 

we expect that the PLS market will deteriorate further once these rules go into effect in 

January.” 

We suggest that any abrogation or limitation of the HDC protections, which would make an assignee of a 

residential mortgage loan liable for the actions of the loan originator in the same fashion as the Ability-to-

Repay rules, is likely to have the same effect on the mortgage market.   

 In addition, we note that S. 1217 includes a provision that would appear to limit the liability of any 

investor in a security insured under the proposed legislation:   

 “Sec. 222.  Investor Immunity. 

 “Any private market investor that has taken the first loss position in a covered 

security or that has otherwise invested in any covered security insured under this Act 

shall have immunity and protection from civil liability under Federal and State law, and 

no cause of action may be brought under Federal or State law against such investor, with 

respect to whether or not eligible mortgages that collateralize a covered security insured 

under this Act have complied with the requirements of this Act, including, but not limited 

to, with respect to any underwriting requirements applicable to such mortgage, any 

representations or warranties made by an approved issuer or an approved bond guarantor 

with respect to such mortgage, or whether or not the terms of any uniform securitization 

agreement have been met.” 

 Both Mr. Gidman’s testimony and the inclusion of an “investor immunity” provision in the proposed 

GSE reform legislation evidence the seriousness with which the markets take assignee liability.  We 

understand that part of the rationale behind the notion of abrogating the HDC doctrine for residential 

mortgage loans is the belief that the unavailability of HDC status has been of little concern to creditors and 

assignees of extensions of consumer credit that are very short term (or have a revolving term) with relatively 

small balances, such as credit cards and automobile loans.  We respectfully suggest, however, that the 

unavailability of HDC status can lead to a very different result when the extensions of credit are 15- to 30-

year (or even longer) mortgage loans with principal balances in the hundreds of thousands (or millions) of 

dollars.    

 We look forward to commenting on the Proposed Act when a draft is circulated that includes the ULC 

Committee’s conclusions on this issue, although our hope is that the ULC Committee will not make any 

change in the applicability of the HDC doctrine to residential mortgage notes. 

 

 



Mr. William R. Breetz, Jr. 

November 8, 2013 

Page 4 

 

 

 

 We reiterate our offer to meet with you or the ULC Committee to discuss our concerns. 

Very truly yours, 

 

Martin Fingerhut 

Chair of Securitization and Structured Finance Committee 

 

 

Drafting Committee: 

Ellen R. Marshall, Chair of the Drafting Committee  

Melissa Beck Thomas Panoff Vicki O. Tucker 

Kathleen G. Cully Thomas E. Plank Craig A. Wolson 

Chadwick A. Hoyt   

 

 

Attachment:  Testimony of Mr. John Gidman before the U.S. Senate Committee on Banking, Housing, and 

Urban Affairs (October 1. 2013) 

 
 


















